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Disclosure Rules Are Tested In State, Federal Courts

Federal Judge’s Experiment With Proposed|Mandatory Disclosure, Arbitration Rules
Disclosure Provisions Proves Successful | Dramatically Affect Arizona Litigation

2. The parties must hold an “early meet-
ing” to make these disclosures and discuss by James G. Apple
a discovery plan and settlement.

. . . 3. The parties may stipulate out of allor The new Arizona rules of civil proc
Sweeping changes in the discovery rllgs, nart of the disclosure system or tiire, which include mandatory disclos

are the most significant features of pending; may modify it or elect not to use itignd arbitration provisions, have had a
pr_o_posals to amend the Federal R_u_le gf‘barticmar case. matic effect on the litigation process in that « witnesses expected to be called at trial
Civil Procedure. These new provisions, , npisciosures of expert lists, witnessfate. and the subject matter of their testimony,
which would create disclosure obligationgs ' anq other matters are required closerWilliam R. Jones, Phoenix attorney aridcluding expert witnesses;
in addition to discovery, have been passgg s similar to that now required by mogthairman of the Arizona Supreme Court's « all persons who may have knowledge
by the Judicial Conference of the U”'Edges in their pretrial orders. Committee on Civil Abuse, Cost, and Def the case;
States and will become effective December 5 |, -onsideration of these disclosurdgy. cited the following developments sirice s all persons who have given statements;
1, 1993, unless stayed by the Supreme. ogatories are limited to 25 per partjie implementation of the new rules on July « computation of damages for all dam-
Court or Congress. . and depositions to 10 for all plaintiffs, 1@ of last year: age claims;

_Early on in the adoptive process | d¢s. o gefendants, 10 for all third-party * two fewer judges handling civil cases « witnesses and documents supporting
cided to try to find out for myself whethefiatendants, etc. A six-hour limit on deposih Maricopa County, which is the state’all damage claims;
the objections that had been voiced agaifi§f,s that appeared in earlier drafts has hegast populous county and includes the ¢ity « all tangible evidence and documents
the proposals had any merit. So | implggateq. of Phoenix; that may be used at trial;
mented the committee’s disclosure system .\ o Hearings Held « reduction in the caseload of judges - all relevant insurance agreements; and

inmy own docketon an experimental basis. . hearings were held on thefgndling civil cases in Maricopa County by« documents relevant to the subject mat-

amzzznfsgfsn;rfee'atures of the prOpo%droposals. | was privileged to attend thp<@0 cases per judge; ter of the case or which might lead to

! - ) | hearings as a member of the Judicial Con-*More frequent settlement of all types discoverable evidence. o _
1. Without awaiting a discovery requg %erence Standing Committee on Practi€8Ses: Under Rule 26.1, continuing disclosure
a party must disclose: Procedure and Liaison Member to the * 9 out of 10 non-settled cases going ia duty of counsel for all parties. Amended
a. the names, addresses, and telep dvisory Committee on Civil Rules arbitration and only one out of the 10 coulisclosure must be made within 30 days of
numbers of each individual likely to ha :

_ : / All segments of the bar and many cla dinuing after arbitration; o discovery of new information or documents.
discoverable information relevant to djs-. litigants were represented at the hear-* an average case disposition time of 13 Other parts of the new rules limit length

pluteg.facts alleged with particularity in t %gs Much of the testimony was unfavpfaonths for cases going to trial; of depositions to 4 hours except with a
pleadings; '

o le. Some witnesses predicted that if this® 8" average case disposition time of fuelge’s permission or agreement of the
an3'| scgggﬁ g; Z”dgj(c::ﬂr%t;rzsbgrctgtnegji  System is adopted the attorney—client r fymonths for cases going to arbltraf‘lon; pdrtie_s, limit the number of experts to one
items relevant to such disputed factS'g tionship and the adversary system as| we" discovery motions reduced to “almogter side per issue, limit the number of

evant 1o know them will be vitiated. nothing.” interrogatories to 40, require arbitration in
c. an itemization of known damages; ; rizona is the first state court system tases involving less than $30,000, and give
d. insurance agreements. The Committees made several changes” g ' ' 9

in the early drafts to alleviate some of rdopt and put into place civil rules substrial judges power to penalize lawyers for

witnesses’concerns. Among these was ti fyting disclosure for discovery and mandatiolations of the rules. The threshold value

ening up the standard to require disclogifg arbitration. The new rules also includer cases excused from arbitration will be

only of “discoverable information releva pther provisions c_i<_33|g_ned to reduce castreased to $50,000 on July 1, 1993.

to disputed facts alleged with particula®nd delay in civil litigation. Proponents of the new rules estimate the
ity.” This provision was inserted to meet the Akey component of the new ruleg, R Eavings of discovery costs to litigants to be
objection, primarily of products liability26-1, requires attorneys for all parties ink@tween one-halfand two-thirds of the costs
civil case, within 40 days of filing an initial

See ARIZONA, page 4

pleading, to disclose or identify the follow-
ing:

* the factual basis for each claim or
defense;
re «the legal theory underlying each claim
1or defense;

By Chief Judge William O.
Bertelsman (E.D. Ky.)

Oklahoma Moves to
Establish Three
New State—Federal
Judicial Councils

See DISCLOSURE, page 4

State and federal judges in Oklahoma
have taken the first steps toward creating
three new state—federal judicial council

one i each federal aicial aisuictin thad NIFE€E National State—Federal Bodies Meet; Discuss
e l.egislative Proposals Affecting State and Federal Courts

Spearheading these efforts are Chi
Judge Ralph Thompson (U.S. W.D. Okla.),
Judge Robin J. Cauthron (U.S. W.D. Okla
and Chief Justice Ralph Hodges (Okl
Sup. Ct.).

Chief Judge Thompson has design
Judge Cauthron, Judge Lee West (U.S.

excluding federal jurisdiction over cases
Judge Peter T. Fay (U.S. | involving in-state plaintiffs but no specific
11th Cir), left, and Chief | @ction was taken by either group.
Justice Harry L. Carrico ThomasA. Henderson, Washington liai-
(Va. Sup. Ct.) chair the son of the National Center for State Courts,
told the National Council of State and Fed-
eral Courts that the increased attention be-
ing given by state courts to violence in
families could cause a major redirection of
ceived reports at the meet- their resources, with the courts becoming
ing on violence in family | SOcial service providers in such areas as
" cases and the content and | €nforcement of child support orders and
B <iotus of the bankruptcy | court-directed counseling and probation
education program con- services.
ducted by the American Igahli)l at_torn;—:‘yC Ford Elsaeshser also spore
federal representatives. Bankruptey nstitute. Loa;k?up;t)llo?:w oc;]ur:;itg ncz)uertlsmgggt tcr)1e
The Supreme Court of Oklahoma voted education program of the American Bank-
unanimously to support the three judicial january meetings ofthree national state—The Federal-State Jurisdiction Commituptcy Institute, which assists both state
councils. Chief Justice Hodges will nam@geral judicial organizations centered |dee and the Chief Justices’ state—fedesald federal judges in understanding bank-
the state representatives to each councifeqera| legislative proposals that could efemmittee focused on violence againstptcy issues, especially the effects of bank-
Tentative plans call for each council tRuct the jurisdiction, caseloads, and actiow®men legislation, which failed to pass iruptcy stays on state court decisions.
meet twice a year. One combined meetiggstate and federal courts. the last session of Congress but has been
of all three councils will be held in the fall he y.S. Judicial Conference Commjiteintroduced in both houses of the curreml id
of each year during the annual meeting @ on Federal-State Jurisdiction and |tBengress. nsiae . ..
the Oklahoma Bar Association. National Judicial Council of State and Fed- The Judicial Conference Committee alsoJudicial Skills Syllabus = 2
Judge Cauthron was a member of {tags| Courts met in San Diego on January dBcussed the omnibus crime bill that didBreast Implant Litigation 2
delegation of three judges from Oklahomgq 16, respectively, and the Committee oot pass in the last Congress but is expectegtate—Federal Cooperation
attending the National Conference on Statgrte—Federal Relations of the Conferertoebe reintroduced again in the current ses- in Complex Litigation 3
Federal Judicial Relationships in Aplily Chief Justices met in Williamsburg, Vasion. The two committees examined a gro-Bankruptcy Seminar 3

1992, in Orlando, Fla., which stressed th@ january 25. posal to revise diversity jurisdiction by S—F Cooperation in Jury Selection 4
value of state—federal judicial councils.

National Judicial Council
of State and Federal
Courts, which met in
January. The Council re-

(W.D. Okla.), and Magistrate Judge B4
Blasdel (W.D. Okla.) as the federal partic
pants in the Western District Council.

Representing the federal judiciary in
Eastern District Council will be Chief Judg
Frank Seay (E.D. Okla.) and Magistra
Judge Jim Payne (E.D. Okla.). In the Nort
ern District Council Judge Stephani
Seymour (U.S. 10th Cir.) and Chief Judg
James Ellison (U.S. N.D. Okla.) will be t
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State—Federal Coordination Nationwide
Is Goal in Breast Implant Litigation

Breast implant litigation has provide@stablish similar electronic bulletin boar
the opportunity for what one federal judge those states with a significant numbe
has called “the largest federal—state coortireast implant cases that would relate @
nation of litigation ever undertaken by th® the particular state.
courts.” The comprehensive case-managen

Chief Judge Sam C. Pointer (N.D. Alagrder issued by Judge Pointer last Septem- . . . y
is the coordinating judge, under an assigper provided for the following: Good judges possess certain basic sift hould not be afraid to use that authority as
ment by the U.S. Judicial Panel on Multi- e national liaison counsel for both p|a|rpo matter I.n What Iegal SySt.em they Worﬁ e law and the evidence may require. even
District Litigation, for all federal cases intiffs and defendants; Judicial training should help judges vaL"-IQtO do so mav be unoooular ;’ndix ose the
volving claims against manufacturers|of « master pleadings, including “masté1d improve those skills. This syllabus g e to critiésm Pop P
breast implant devices and materials. | complaints” and “master answers”; g‘te_”del?”"ista guide to assist in develop Hﬁj?udges should not permit themselves to

In addition to issuing a comprehensive «a national joint document depository iAaSIC SKIIIS training. L ,
case-management order for the coordir@incinnati, Ohio; bﬁ m’ltzjrr(\jlda.tc(jed Er InfluenC(ledI by othhet;s a.ndf
tion of the federal cases, Judge Pointerhas a master numbering system for Sh Olu ec(|j it ec_zse solely onthebasis 0
met with state judges on the Mass Taibcuments produced in the litigation; Jlt ¢lawan t € evidence. —
Litigation Committee of the Conference|of « a master schedule for depositions Dnderstanding Elements of Fair Trial
Chief Justices to coordinate state casestional defendants, national experts, D. Ajudge should understand the basic
throughout the country. treating and consulting physicians; and elements of a fair criminal trial. These may

One of the innovations of this coopera- « a master set of interrogatories. include:
tive effort is the creation of a national Judge Pointer appointed Profes « Informing the defendant of the charges
electronic bulletin board for notices anBrancis McGovern of the University Ulelgainst him or her.
information about current activity in theAlabama Law School as a special maste « Treating the defendant as innocent
litigation nationwide. The CCJ mass to#ssist in the state—federal coordination until proved guilty.
committee is encouraging state courts ttee cased.] « Permitting or requiring that the defen-
dant be represented by an attorney.

on- « Protecting the defendant against
searches other than in conformity with law,
giving the defendant an opportunity to hear
tplbofthe opposing evidence and to confront
ugnd cross-examine the witnesses against

i or her.

Judicial Education and Judicial Skills for
State and Federal Judges—A Syllabus

ds
r of

nly by Judge William W Schwarzer
1em(Director, Federal Judicial Center)

the judge has authority under the law to
make it).

When the law gives the judge the author-
iy to make an order or decision, the judge

General Statement About Judicial
Training Curriculum
Judicial education and training shol
&ver three areas:

« Proficiency/competence
* Performance/conduct of duties
sor * Productivity/work load

of Judicial education and training shol
2iHave four objectives:

of « |mparting knowledge

 Improving skills and techniques

« Establishing values and standards

» Developing a judge’s sense of resp
sibility

all

[y
2

Three New Bills May
Affect Federal Court
Criminal Caseloads

Three new pieces of legislation pas

The third bill is the “Animal Enterprise
Protection Act of 1992” (Pub. Law 102-
346), aimed at “animal enterprise terror- Skills for Case Management
ism,” i.e., causing physical disruption jof A. Judges should be able to manage
commercial or academic enterprises thaises before them to bring them to a |
sede animals for research or food productigpeedy, and economical resolution. Sq

by the 102nd Congress may affect the cri
nal caseloads of federal courts.
The “Child Support Recovery Act

nair of other organizations that house or Ugethe skills involved are these:

animals, such as zoos, aquariums, and cir- Taking necessary action when pres
btuses. Penalties include fine or imprisom—g over a case to ensure that all parties

1992” (Pub. Law 102-521) creates an
federal crime for failure “to pay a past d
support obligation with respect to a ch
who resides in another State . . . .” Pun
ment for a first offense under this new |
is a fine or imprisonment not to excee
months, or both.

A basic purpose of the “Anti-Car The
Act of 1992” (Pub. Law 102-519) is, in th
words of the statute, “tougher law enfor
ment against auto theft,” particularly “cg
jacking.”. The act provides penalties fof|a ies of this issue may be obtained by
new crime of theft of an automobile accom- writing to The Virginia Law Review,
panied by possession of a firearm, and University of Virginia Law School,
increased penalties for importation or ex- Charlottesville, VA 22901. The cost
portation of stolen vehicles and trafficking is $9.00 per copy.
in stolen vehicles.

awent or bothd
ue

ilel

h-

Notice

The proceedings of the April 1992
National Judicial Conference on
State—Federal Judicial Relationships
have been published in the Novem;
ber 1992 issue of the Virginia Law
Review (78 Va. L. Rev. 1657). Cop-

—
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prepared to proceed, that the trial begin
schedule, that parties have a fair oppo
nity to present their cases, and that the
proceeds to conclusion without unnec
sary interruptions.

« Organizing each case at the beginn
to identify the critical questions and foc
the lawyers’ work on those questions,
avoid wasteful activity and delay.

« Maintaining papers and files in case
an organized and orderly way, so that t
can be found when needed.

e Preparing in advance for a trial
hearing—Dby studying the file, the facts, g
the law—so that the case can move with
delay.

« Paying attention while the trial or he
ing is going on, listening to the lawyers g
witnesses, and making sure that the ju

* Protecting the defendant against hav-
{19 to incriminate himself or herself.

are Understanding Ethical Duties

s onE. A judge should understand the ethical

rtduties of a judge. These include:

trial « Being, and always appearing to be, fair

eand impartial and free from any bias, not
taking sides or seeming to favor one side
imyer the other.

us e Not permitting himself or herself to be
tofluenced by anyone in making orders or
decisions.

sin ¢ Not discussing cases before the judge

heyith others (in particular avoiding ex parte
communications) or making public com-

oments about such cases.

ind ¢ Not hearing cases in which the judge
duds a financial or personal interest, or in
which it might reasonably appear to others

athat he or she cannot be fair.

nd < Not engaging in other activities that

dgeght raise a question about the judge’s

and the attorneys understand the ques
to be decided and the evidence being
sented.

 Performing judicial duties diligentl
including making decisions as promptly
possible.

 Keeping the proceedings moving f
ward to decision, and not permitting del
digression, or wasting of time by lawyer
witnesses.

« Assisting the parties to disputes, w!
appropriate, to find ways to arrive at
cagiesd settlement.

Control of Proceedings

busB. Judges should control the proce
ings before them so that they will be ord
and fair. Some of the skills involved
lthese:

ffice, Conducting trials and proceedings i
BRji§¥ied way so that all participants
thseugtat they are taking part in the ad
istration of justice.

iomgpartiality, such as taking part in political
gectivities or taking sides or expressing opin-
ions on matters that may come before the
judge.
as F. Judges should develop skills that will
help them become and remain competent.
fFhese include:
y, * Being able to write and speak accu-
aately and well, and make themselves eas-
ily and correctly understood.
en « Studying the law that applies to each
arase the judge has to decide.
« Continuing the study of law to keep up
with changes and new laws.

d- Managing Relations

rly G. Judges should manage their relations

revith other persons and the public generally.

This includes:

a *Maintaining a collegial, courteous, and

ilkespectful relationship with other judges,

imnd not criticizing other judges in public.
 Developing a good working relation-

TheState—Federal Judicial Obserwaelcomes comments on articles appearing ik
it and ideas for topics for future issues. Edited versions of letters may be print d’@

« Preventing and promptly stopping disship with the clerical staff and others work-
ruptive or disrespectful behavior in courting in his or her court, treating them fairly
« Treating all lawyers, parties, and witand with consideration, and seeing that
esses courteously, observing ethnic, they perform their duties properly and
ial, and gender fairness, and insisting thatomptly.
all’others do the same. « Avoiding public controversy over criti-
n *Hearing all sides before making a dectism of a judge, or of a judge’s decisions, or

subjects of interest to state and federal judges. Decisions concerning publicat
a submitted article will made by the editorial staff.

ioF e

C. Judges should know their pow

of the courts generally.
rs «Inpublic matters concerning the courts,

Letters, comments, and articles should be submitted to Interjudicial Affaiigider the law and should exercise theacting with dignity and restraint so as notto

(e

Office, Federal Judicial Center, One Columbus Cirgle,, Washington, DC
20002, or to National Center for State Courts, Washington Office, 1110 N. G
Rd., Suite 1090, Arlington, VA 22201.

fully, but not exceed them. undermine public respect for the courts.
ebeWhen judges are asked to make an orders Always conducting themselves to in-
or decision, they should first determinstill confidence in others in the administra-
whether there is jurisdiction (i.e., whethdion of justice.(]
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State—Federal and Interstate Cooperation, Case Management Technique
Move Complex Litigation, Hasten Disposition of Asbestos, Other Cases

by Judge Sandra Mazer Moss
(Pa. Ct. of Com. PIs.)

(Judge Sandra Mazer Moss manages |the
complex litigation center in Philadelphia
which was featured in the last issue of the
State—Federal Judicial ObserMerthis ar-
ticle Judge Moss discusses the meth
used at that center in the disposition
complex cases assigned to it.)

ods
of

Managing the tremendous backlog |of
asbestos cases in Philadelphia has been 4
monumental undertaking. When | became !
asbestos calendar judge in October 1988,
only 135 cases had been completed that

year. We had a backlog of over 7,000 cases.

Each month more cases were filed than Judge Sandra Mazer Moss of the Court of Common Pleas of Philadelphia County an&
nd- calendar judge for the complex litigation center in the historic Wannamaker Building

disposed of and the backlog correspo

ingly increased. in Philadelphia.

cancers (esophageal, mouth, brain, etc.);
and (g) lower cancers (gastrointestinal).
The attorneys group their own cases and
groups are coordinated by the court.

4. Reverse bifurcationGases are es-
sentially tried backwards. Damages are tried
first. Liability is tried second. As a practical
matter liability is almost never tried. The
parties stipulate to liability or agree to re-
solve it without a jury. Accordingly reverse
bifurcation tends to establish values and
settle cases.

Inreverse-bifurcated trials punitive dam-
ages and cross claims are deferred. To lower
costs and save time, the parties informally
agree to give up punitive damages, cross-
laims and liability as a “quid pro quo”
solution to long delays. The consolidated
reverse-bifurcated cases can be tried in 5
days.

7

It has been said that “fear is a gr¢
motivator.” InOctober 1988, | was the mo
motivated judge on the Court of Comm
Pleas of Philadelphia County.

In 1992 we disposed of over 1,600 ca
and our backlog dropped to under 5,d
cases. Today instead of 135 cases per
we dispose of 175-200 cases per month
in 1995, if our current production rate co
tinues, there will be nasbestos backlog i
Philadelphia County. Litigants will receiv
trials in 18 months to two years in acc

dance with American Bar Association stap=Tryptophan litigation.

dards.

This article will discuss how we accon¥or 19 judges from 17 states to meet aggs-

plished this feat. | will discuss two areg
state/federal and interstate cooperation,
case-flow management.

State—Federal and Interstate
Cooperation

"BLC., in January 1991, and formed the stateln addition, the committee members
Sbdges asbestos litigation committee. | writing informational papers, speaking &
ON The committee, which now includes Lfdre organizations and institutions, such

S€8me a subcommittee of the ConferenceS#nate and House Judiciary Committe
@hief Justices funded by the State Justized planning a national conference on
M@afitute and managed by the National Cesens to be learned from asbestos litigat
a8ffor StateCourts. Its mandate was re- Most important, the state judges are
tently expanded and it is now known as tk&blishing an ongoing working relationsh
NMass Tort Litigation Committee solvingvith the federal courts to create a tr
®roblems not only in asbestos litigation bapoperative effort.

DEIso in lead painbreast implant, DES, and Case-Flow Management

i gation. There are several components esse
Where is the jurisdiction and precedegy successful case-flow management. T

1%ackle common litigation problems whic

' h 1. Open communication between be
é}ﬂﬂgue their separate courts? They

ari$ed bar—Asbestos lawyers meetinforma

solving the monumental problems of agjonth. By agreement of all counsel, @

bestos and other mass tort litigation.| |§

are

judges from 17 states, subsequently be Conference of Chief Justices and U

U

5. Voluntary pleural registry-Fo deal
Suith younger asymptomatic plaintiffs a
luntary pleural registry has been estab-
Iished. Such claims are dismissed without
%:F_ejudice, to be reopened on an expedited
asis if the plaintiff develops asbestos-re-
ggfed cancer.
.~ 6. Regulated case flowA—specified
Emount of cases are disposed each month.
h 1988 the guota was 25 single cases per
month. In 1992 the quota was 20 groups per
month (175200 cases). If 20 groups settle

nti@d first day of a month, the list shuts down

hetil the next month.
7. Streamlined motion practiceMe-

NBbns are heard at the call of the list every

IWlonday morning. Discovery motions are

only from dedication and commitment gy, preakfast with the court three times teeard orally and all rulings are made from

NMRe bench. All other motions are submitted

Mass torts span all state and fedegftort, the tasks are accomplished on a hag
courts. State, federal, and interstate cagitake and a desire to cooperate.
eration are essential to reduce case back
Senior U.S. District Judge Charles Wein#tcluding coordinating discovery, tria|
(U.S. E.D. Pa.) handles all federal asbesfighedules, and case-management t&t@;

cases through an MDL assignment. Toigues; finding alternatives for “the race {ge

we

eeting is for plaintiffs, one is for defe
Adnts, and one is a joint meeting. Toget

logThe committee has several functiongnqg develop case-management strate
t is essential for the attorneys to “own
ce of the program,”i.e., to help constr

Nby letter briefs within a one-week time
Heime.Paper is eliminated and transaction
eSosts are greatly reduced.

yiess. Firm trial dates—Each month’s quota

@&f cases receives a firm trial date. No con-
Uhuances are granted except for serious
5iliness or family emergencies. Firm trial

tackle current problems, revise rul

program and thus to have an intere

gether we meet informally to share ide
coordinate strategies, combine joint set
ment packages, promulgate similar rul
and present a united front to the asbe
bar nationwide.

Judge Weiner was also instrumenta
spearheading interstate cooperation.
broughttogether Judge Marshall Levin (M
Cir. Ct.), Judge Helen Freedman (N.Y. S
Ct.), and me to organize an ad hoc s
judges cooperative effort. Eleven state cg
judges from Maryland, New York, Pen
sylvania, California, Washington, Colorad
Minnesota, Michigan,Louisiana, and

tlereating performance standards; diss
gating information; creating a communig
stig1s network; and coordinating with va

tion.
HeMost recently the committee has b

dlee silicone breast implant litigation. Sta

éleposition depositories, joint discov
depositions, and trial dates to avoid

dke courthouse”,; standardizing procedurgg; syccess.

ous federal judges handling mass tortlitiggye the flexibility to experiment with nov

orking with Chief Judge Sam Pointedated into groups of 10. We never try
u@J).S. N.D. Ala.) to organize and coordinatg

and federaljudges are dgvelopingjointc%ney to try only one case. Cases
nMmanagementorders, national document %}g

MI-2. No formal case management orde
dDelieve in not issuing formal orders rel
Ing to the management of cases. This g

approaches.
€N 3. Consolidation-Cases are conso

ngle case in our litigation center beca

&ur backlog does not permit the time

"Yhe categories include: (a) non-malign
Rées (pleural thickening and asbestosis)

dates enable the parties to plan strategy and
rengage witnesses.

at- 9. Senior judge powerFirm trial dates

e 20 groups of consolidated cases is diffi-

etult to establish. It is accomplished by

_using the wisdom and experience of 7 or 8
Isenior trial judges. Together we completed
8128 cases in 6 months. Seven judges can

UBfing 70 cases to trial simultaneously. Be-

@ause attorneys have difficulty preparing
are cases for trial simultaneously, most mat-

uped by plaintiffs’ firms and by diseasgers settle.
an- 10. Complex litigation centerA-spe-

@Al litigation center has been created to

Florida met for the first time in Washingtorroblems of asbestos litigation.

lung cancer; (c) mesothelioma; (d) up

pAENdle these and other complex cakes.

Special Seminar for State Judges Help
Relieve Tensions From Bankruptcy Sta

Chief Justice William H. Rehnquist notgeistablished judicial meetings or confer-
in a speech last year that at the April 1983ces.
National Conference on State—Federal Ju-A deskbook of materials, specifically
dicial Relationships in Orlando, Fla., “theleveloped by ABI for the seminar and fis-

nd Last year the seminar was presente
n1 states: Alabama, Alaska, Arkansas, Ge@-

%e%i

tisey, New Hampshire, Ohio, and Te
One regional seminar covered the five-stat:

panelists and attendees follow the p

presentation. tive Director, American Bankruptcy Insti-
Each seminar lasts 4-5 hours and is ¢asike, 510 C Street, N.E., Washington,

effective because it is usually given durirgp002, telephone (202) 543-1234.

Bankruptcy Filings Increase Dramatically

900,000

Consumer Bankruptcy Case Filings
Years Ending June 30th 1982—-1992
(source: Administrative Office
of the U.S. Courts)
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Inthe decade 1982-1992 the number of bankruptcy filings in the United States almost tripled.
The growth in the number of filings is significant for state—federal judicial relations, because
the effects of bankruptcy stays are a continuing source of tension between federal and state
court systems.
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Focus On: Historic Courthouse State, Federal Courts Cooperate in Prospective
The courthouse in e e Juror Selection and Jury Service Programs

Greensburg, Green
County, Kentucky, is
the oldest standing
courthouse west of the
Allegheny Mountains.
It was built in the
years 1802-1804 of
native limestone, with
walls 22 inches thick.
The building served as
a courthouse until
1931, when court op-
erations were moved
to a new structure. The
building was occupied
for many years there-
after by the Green
County Library. In
1972 it was restored by
the Green County His- & |
torical Society and
listed on the National
Register of Historic

In New Jersey each county (vicinage)
merges its voter and driver lists, and the
federal court obtains these lists from the

by G. Thomas Munsterman
(National Center for State Courts)
and David Williams (Administrative
Office of the U.S. Courts) individual counties.

State and federal clerks and court ad- Advantages of Combined Lists
ministrators in many states are taking part There are several advantages to using a
in cooperative methods of juror selectioctpmbined voter and driver list:
that provide greater citizen participation/in « Random selection from a combined
jury service and help ensure that potentiiurce list will more adequately represent
jurors adequately represent a cross-sectiba population served by the particular court.
of the communities served by state amter lists usually underrepresentthe young,
federal courts. some minorities, and those in transit, while

Sources of Prospective Jurors driver lists might exclude the elderly and

The currenttrendis to broaden repreéH9 poor. A combined voter—drivgr list also
tation among prospective jurors by drv{pclud(_as _personsyvho do notregister to vote
ing names from merged lists of voters A avoid jury service.

licensed drivers. State courts in all or part of * Fomb"?‘?d lists will rPore likely con-
3in all qualified persons.” Also, the greater

Places. The building is [ariiese s courts in 6 states use only licensed driviE size of the list the greater the distribu-
now used forg?]mmu- - B lists, and 12 states and a majority of fede Fgan of both the educational benefits and the
nity purposesPhoto ' . i

[y o courts use only voter lists. time burdens.

courtesy of the Ken- yv : . )
tucky Administrative The U.S. District Court in Colorado haExemptions for State or Federal Service
been using a merged voters and driverg listAnother example of state—federal coop-

ek

-
e

Office of the Courts.

We have also made calls to several g&lal court requests from the appropriaservice inone courtas a valid exemption for
DISCLOSURE, from page 1 tricts where a disclosure system has beesiate agency a specific number of nam@sexcuse from service in the other. This
effect as part of a Civil Justice Reform Adfom €ach group of counties encompassg _ : .
defendants, that frequently it was unclegran. According to these contacts, exp chy the different divisions of the court. Theerve a respite from having to serve again
from the complaint what the plaintiffisence with disclosure in these districts hgi&te randomly selects the names and stgw soon and distributes jury service across
theory actually was, so one would not knomeen favorable also. plies them to the court on a computer tagegreater portion of the population, thereby
what to disclose. Despite attempts to meetSome haggling is still going on withfhe state does not screen the names dohancing community representation.
the objectives, predictions of catastrophgsgard to questions of what has been plger federal court service. The expense to Most state and federal courts recognize
of apocalyptic proportions continued to b&yith particularity.” (I recall that some gfthe court is only the cost of the computgsry service within the last two years as
made. the committee members thought resurretdPe- o grounds for excuse from serving.

When | started the experiment with thag this ancient ghost of pleading niceties Ten other federal district courts use vater Many state courts have a one day/one
new disclosure provisions in my own coufjyas a mistake.) and driver lists supplied by the state, eitheial term of service for jurors, which results
frankly | was expecting the worst in the General Consensus of in pre-merged form or for merging aft
light of all of these prophecies of doom. | Lawyers Favorable receipt. The federal courts using the carsdch abbreviated service in a state court by
fully anticipated being “mandamused” to My law clerks report that the gene :dlIsts al _ - ‘ ne st
the Sixth Circuit if | attempted to enfore@onsensus of the lawyers polled was tHgfM&: District (_)f C_olumb|a, Hawaii, Cen+educed Il_sts of eligible jurors for federa_l
the disclosure rules. the disclosure system should be adopt .I D_|str|ct of II_I|nq|s, Easternand Wes'gernourt service. Thus some federal courts in

Disclosure Taken in Stride Aside from some practical problems, thoSdStricts of Michigan, New Hampshirgthe states that have such short terms of

None of the cataclysms materializegolled believe the goals achieved o __astern District of New York, M|dd|_e D_| service do not recognize state jury service
The attorneys seemed to take disclosufaisighed the disadvantages. The grea%&ﬁt of Tennessee, and Northern District @6 an excuse from federal court service.
stride. When enough time had passed [tlaticism was a lack of sanctions for failure®*as-
we started having some status conferenagscomply, and a need for a clearer defini-
we got favorable feedback. Most impotion of the type of information to be disARIZONA, from page 1 comments at the hearing were favorable,
tant, | remained “unmandamused. closed (this problem seems to be inherent). some were not. The lawyers most con-

We used three versions of the disclosuk® one polled mentioned any privileggnder the previous system of discovery.cerned were those who practice in the do-
rule in the course of the committees’ adoproblems caused by the requirement to dis-The rules were originally proposed bymestic relations area. They argued that the
tion of successive drafts. The committeetbse unfavorable information or any prolipecial state bar committee appointed disclosure rules, when applied to domestic
had spent many days discussing varidesn with the number of depositions. | study civil litigation by the Supreme Courtelations cases, “tended to exacerbate an
standards for disclosure. Itturned outnatto In retrospect, | believe it is the earlyf Arizona in March, 1990. The committealready volatile situation” and recom-
make much difference what the standangketing requirement that makes the distl@ported in September 1990, and the proended that there be “limited disclosure up
was. The lawyers seemed to know instingdre system work. If the attorneys have §gsed new rules were then tested in a yeaont” to reduce the amount of “fuel on an
tively what they were supposed to discloseart by getting together and discussifighg pilot program in the Maricopa Countglready blazing fire,” referring to the ten-
and disclosed it without a lot of fuss. what the case is really about, instead Qfiperior Court. They were approved by tiséon between parties that often exists at the
_ Instead of the deluge of discovery mdiring off a barrage of interrogatories anflrizona Supreme Court on December 2me of the filing of a domestic relations
FIOHS predicted by the withesses atthe h osition notices at each other, a mughg1 . case.
ings, we only had one or two. Only onmiore cooperative spirit seems to result. jones said his 20-member committee Some of the lawyers testifying at the
involved privilege. As far as | could tell, théfter 14 months of the experiment, we ha¥g|d a public hearing on the new rules dvearing also commented that the disclosure
attorney—clientrelationship continued mydimd only one motion for sanctions for faiarch 6 of this year. The purpose of tieles created a “front-end loading of costs”
as before, as did the adversary system, ure to disclose. hearing was to determine reactions to thecause of the need to gather all of the

In preparing to write this article, | asked As | stated above, | approached the digdes and “fine tune” them. required information at the beginning of a
my law clerks to conduct an admittedlylosure system with great skepticism. | The hearing, according to Jones, rease. But Jones said that such a result was
unscientific poll of the local bar members xpected my experiment to justify my vaigealed that “overall the rules have beémtended. He concluded that the value of the
get their reactions. The response of almegfainst adopting disclosure. Instead | haxgeived quite well. Most of the lawyerdisclosure rules in getting all relevant infor-
everyone was positive. Certainly the digecome a convert. | will probably keep thgsem to be acclimating themselves to theation ina case “outin the open” atan early
closure system did not solve all problemsystem as a local order, even if the dis¢igew provisions.” date and encouraging settlement or early
but most attorneys felt that it was effectivsure amendments fail further along in the “and they are definitely cutting back omlisposition more than compensated for these
in reducing cost and delay. rules procesdl] litigation costs,” he added. increased “front-end” cost§l

Jones said that although most of the
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